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ABATEMENT OF NUISANCE.
See Equiry, 3.

. ACTIONS. _
See CONSPIRACY; LibEL, 2; )
Equrry, 1; Rare RecuraTioN, 17, 28,

InrersTATE COMMERCE, 8, 20, 26; 32, 43;
: STATUTE OF LIMITATIONS.

-ACT TO'REGULATE COMMERCE.
See InrERSTATE COMMERCE;
Rare REGULATION, 4, 6;
StaTurEs, A 2.

ACTS OF CONGRESS.

Crvin. Rieurs Act of Mareh 1, 1875, 18 Stat. 335, ¢. 114 (see Civil
Rights Act): Buits v. Merchants & Miners Transportation Co., 126.

Disrricr oF CoLumsia.—Act of March 3, 1901, 31 Stat. 1189, c. 854
(see District of Columbia): Nalle v. Oyster, 165,

Emrrovers’ Liasiniry Act of 1906 (see Civil Rights Act, 3): Butis v.
Merchants & Miners Transportation Co., 126.

IntERSTATE COMMERCE Act.—(See Interstate Commeree): Minnesota
Rate Cases, 352; Pennsylvania R. R. Co. v. International Coal Co.,
184; Omaha Streel RBy. Co. v. Interstate Com. Comm., 324; Mitchell
Coal Co. v. Pennsylvania R. R. Co., 247; Fourche River Lumber Co.
v. Bryant Lumber Co., 316. (See Rate Regulation): Minnesota Rate
Cases, 352. (See Statutes, A 2): Omaha Street Ry. Co. v. Inferstaie
Com. Comm., 324. Act of June 29, 1908, 34 Stat. 584, c¢. 3591
(see Interstate Commerce, 8, 16): Morrisdale Coal Co. v. Pennsyl-
vania Coal Co., 304; Pennsylvania R. R. Co. v. International Coal
(Clo., 184, Act of June 18, 1910, 36 Stat. 539, c. 309 (sce Interstate
Conumerce, 5); Omaha Strect Ry. Co. v. Interstate Com. Comm., 324

Juprcrary.—Judicial Code of 1911, §§ 14, 21 (secc Appeal and Xrror;

" Courts, 1, 2, 3; Mandamus, 2): E» parte American Steel Barrel
VOL. CCXXX—36 ' (561)
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Co., 35. Act of Mareh 3, 1891, § 5, 26 Stat. 826, c. 517 (sec Juris-
diction, A 2, 3, B): Boise Water Co. v. Boise Cily, 84, 98. Act of
April 7, 1874, 18 Stat. 27, c. 80 (see Jurisdiction, A 4): Ochea. v.
Hernandez, 139.

Porro Rico.—Foraker Act of April 12, 1900, 31 Stat. 77, ¢. 191 (see
Jurisdiction, A 4; Porto Rieo, 3): Ochoa v. Hernandez, 139.

AMENDMENTS TO CONSTITUTION.

Fifth.—Sece ConsrrruTionar Law, 11;
Levees, 3, 6.
Fourteenth.—Sece CONSTITUTIONAL Law;
Rare ReEcuraTion, 24, 26, 41, 42.

APPEAL AND ERROR.

To review order or decree of judge designated under §§ 14 and 21, Judicial
Code. '

The authority of a judge, whose attempted designation under §§ 14
and 21 of the New Judicial Code is beyond the judicial power of
the senior circuit judge, may be excepted to, and order or decree
made by him while acting under such designation may be re-
viewed in due course of law. Ex parte American Steel Barrel Co.,
35. ,

See BinL oF EXCEPTIONS; PracTick AND PROCEDURE, 2;
JurispicTION; Districr or CoLuMBIA, 1, 2.

BILL OF EXCEPTIONS.
Exceplions; functions of ; necessity for exception for purpeses of review.

- Error appearing on the face of the record may be assigned as ground
for reversal, although no exception be taken; nor is the function of
an exception confined to the trial of the action but extends to all
the pleas, challenges and evidence. Nalle v. Oyster, 165. '

BRITISH STATUTES.
See DisTricT oF CoLuMBia, 1.

BURDEN OF PROOF.
~ See Liprr, 1.

CAR DISTRIBUTION.
Sec IntrrsTATE COMMERCE, 6, 7, 8.
CARRIERS.

Duly to shipper as to lranspurtation.
A common carrier is not at liberty to aceept or decline shipments of
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lawful merchandise but must accept them and name to the shipper
the rate of transportation. . Missowrs Pacific Ry. Co. v. Tucker, 340.
~ Sec IntERsTATE COMMERCE;
Rate REGULATION,

CASES DISTINGUISHED.

El Paso &c. Ry. Co. v. Gutierrez, 215 U. 8. 87, distinguished in Butfs
v. Merchants’ & Miners’ Transportation Co., 126.

Greenwood v. Freight Co., 105 U. 8. 13, dxs’mngulshed in Owensboro v.
Cumberland Telephone Co., 58.

8t. Clair Turnpike Co. v. I llmozs, 96 U. 8. 63, dlstmgmshed in Qwens-
boro v. Cumberland Telephone Co., 58.

CASES FOLLOWED.

Atlantic Coast Line v. North Carolina Commission, 206 U. 8. 1, followed
in Missourt Pacific Ry. Co. v. Tucker, 340. '

Bedford v. Undted States, 192 U. 8. 225, followed in Jackson v. United
States, 1.

Ciwil Rights Cases, 109 U. 8, 3, followed in Butts v. Merchants’ & Miners’

' “Transportation Co., 126. . ’

Dow v. Beidelman,; 125 U, 8. 680, followed in Chesapeake & Ohio Ry.
Co. v. Conley, 513,

Ex parte Young, 209 U. 8. 123, followed in Missouri Pacific Ry. Co. v.
Tucker, 340.

Georgia v. Tennessee Copper Co., 206 1. 8. 230, followed: in Amzom
Capper Co. v. Gillespie, 46.

Jackson v. United States, 230 U. 8. 1, followed in Hughes v. United
States, 24.

Minnesota Rate Cases, 230 U. 8, 352, followed in Missouri Rate Cases,
‘474; Chesapeake & Ohio Ry. Co. v. Conley, 513; Oregon R. R. & N.
Co. v. Campbell, 525; Allen v. St. Lowis, I. M. & 8. Ry. Co., 553.

Missouri Rate Cases, 230 U. 8. 474, followed in Knott v. St. Louts, K. C.
& C. R. R. Co., 512.

Omaha & Council Bluffs Ry. Co. v, Interstate Com. Comm., 230 U. S
324, followed in Chesapeake & Ohio Ry. Co. v. Conley, 513.

Pennsylvania R. B. Co. v. International Coal Co., 230 U. 8. 184, followed
in Mttchell Ceoal Co. v. Pennsylvania R. R. Co., 247.

Rosaly v. Graham, 227 U. S. 584, followed in Ochoa v. Hernandez, 139.

Smyth v. Ames, 169 U. 8. 466, followed in Minnesota Rafe Cases, 352.

Southern. Pacific Railvoad v. United States, 168 U, 8. 1, followed n
Nualle v. Oyster, 165.

Southern Rathway v. Tift, 206 U. 5. 434, followed in Mm risdale Coal (o,
v. Pennsylvania R. B. Co., 304.



561 INDEX.

Trade Mark Cases, 100 . 8. 82, followed in Buits v. Merchants’ &
iners' Transportation Co., 126. : .
White v. Nichols; 3 How. 266, followed in Nalle v. Oyster, 165.

CIRCUIT COURTS.
See Jurispicrion, C.

CIRCU i",COUI@’ S OF APPEALS.
See JurispICTION, A 3, BB,

CIVIL RIGHTS ACT.

. Inlent of Congress as to uniform operation.

' Tlus court holds that it was the evident intent of Congress in enacting
the Civil Rights Act to provide for ifs uniform operation in all
places in the States as well as the Territories withiu the jurisdic-
tion of the United States, and that it was not the intent of Congress

. that the provisions of the statute should be applicakle oply to such
places as are under the exelusive jurisdietion of the National Gov-
cernment. Bulls v. Merchants’ Transportation Co., 126,

2. Separableness of provisions; eperation in places under exclusive juris-,
diction of National Government.

The provisions of the Civil Rights Act having been declared uncon-
stitutional as to their operation within the States, Ciwll Rights
Cases, 109 U. 8. 3, they are not separable as to their operation in
such places as are under the exclusive jurisdiction of the National
(iovernment and the statute is therefore unvonstitutioxml in its
cntirety. (The Trade Mark Cases, 100 U. 8. 82). Ib.

3. Lnfm ‘cement 1 one Jumsdwtwn although zmalzd in another; mmedzal
statutes distinguished.

The enforeement. of a remedial statute, such as the Employers’ Liability -
Act, in Territorics of the United States, although unconstitutional
as to the States, is distinguishable fromi the similar cnforeement of
a highly penal statute such as the Civil nghtq Act. EI Paso d&c.
Railway Co. v. Gutierrez, 215 U. 8. 87, distinguished, Ib.

CLASSIFICATION FOR REGULATION.
See Rate Rucurarion, 24, 25, 26.

OMM] CRCE.
Slulc condrol gf.
The commeree that is eonfined \vﬁhm one State, dind does not affect
" other States, is reserved to the State, "This.xescrvation is only of
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that power which is consistent with the grant to Congl css. The
. Minnesote Rate Cases, 352.
See InteErsTaATE COMMERCE;
Rate REGULATION,

COMMON CARRIERS.
‘See CARRIERS;
INTERSTATE COMMERCE;
RA’[‘E REGULATION. '

CONCLUSIONS OF LAW.
See QuesTions oF Law anD Facr.

CONFISCATION.
See RatE REGULATION.

CONFLICT OF LAWS.

See Conamss, POWFRS OF;.
STATE‘% 1.

CONGRESS, POWERS. OF.

Paramount auihomty, dzeplacemenz of local lws.

The paramount authority of Congress enables it to intervene at its
diserction for the complete and effective government of that which
has Deen eommitted to its eare, and, for this purposc and to this
extent, in response to a convictioh of national need, Congress may

-displace local laws by substituting laws of its own, The Minnesola
Rate Cases, 352, ‘

See I\"PFR\'I‘A’IE COMMERCE, ]O 11 Rars REcuiaTion, 2, 3, 4, 5,7
LEvers, 2; ' SraTes, 1, 3.
CONSPIRACY.

1. ('l action for; when maintainable. -
No civil action Lics for a eonspiracy, unless there be an overt act that
results in damage to the plaintiff.  Nalle v. Oyster, 165.

2. il action for; overt acl; whet constitutes,
Publication of a privileged statemént in an action as an essential part
' of u pleacing by several defendants members of an official body
held in this case not to be an overt act of a conspiracy. Ib.

CONSTITUTIONAL LAW.

-Commerce clause. See IntERsTATE COMMERCE, 9;
- Rare REGULATION.
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1. Contract impairment; effect of municipal ordinance abrogating street
-rights granted to public service corporation.

An ordinance requiring a telcphone corporation to remove from the
streets its poles and wires which had 'been placed there under a
former ordinance granting permission so to do without specifying. -

~any period, or else pay a rental not preseribed in the original or-
dinance, held unconstitutional under the contract clause of the
Federal Constitution. Greenwood v. Freight Co., 105 U. 8. 13, dis-
tinguished. Ouwensboro v. Cumberland Telephone Co., 58.

2. Contract impairment; municipal grants within protection against.

There is a distinction between a definite grant for a period longer than
the law of the State permits and an indefinite grant; while the
former may be altogether void as an effort to obtain that which is
illegal, the latter is simply limited in duration to the period estab-
lished by law, and during that time it is protected from impair-
ment by the contract clause of the Constitution of the United

" States. Boise Water Co. v. Boise City, 84.

3. Contract tmpairment; effect of municipal ordinance imposing addi-
tional obligations on assignee of grantee of easement in sireefs.

The municipal ordinance of a town in Idaho imposing additional obliga-
tions on a corporation holding by assignment an easement granted
by a former municipal ordinance within fifty -years for use of the
streets for water mains held an unconstitutional impairment of the
ohligation of the contract of the former ordinance. b,

4. Contract tmpatrment; rights pmtected against; street rights granted to
public service corporation.

Rights acquired under an ordinance granting the right to a water com-
pany to lay and maintain pipes in the streets is a substantial prop-
erty right, with all the attributes of property; and the obligation of
the contraet in the ordinance on which it is based is proteeted
against impairment by the contracb clause of the Cons‘oltumon of
United States. Ib.

5. Contract impairment; rights protected against;. street rights granted to
- public service corporation; status of successor.

‘Where, under the statutes of the State, a corporation formed by con-
solidation of several previously existing corporations becomes by
express terms vested with all the assets of such constituent cor-
porations, rights in the streets under municipal ordinances pass
to the new corporation, and such rights are protected against im-
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pairment by the contract clause of the Federal Constitution.
Owensboro v. Cumberland Telephone Co., 58.

6. Confract impairment; effect of municipal ordinance requiring electric
company to remove wires and poles from streefs. _

An ordinance, not based upon necessities of the municipality, requir-
ing an electric light company.to remove its poles and wires held,
in’ this case, to be an arbitrary impairment of the contract of the

~ original ordinance granting the right in perpetuity and therefore

- void because unconstitutional under the contract clause of the
Constitution of the United States. Old Colony Trust Co. v. Omaha,
100.

7. Conlract impairment; effect of municipal ordinance requiring public
service corporation to discontinue service therefofore acquiesced in by

© maumicipality. -

Acquiescence by the municipality in the extension of a franchise for
electric light to distribution of electricity for power and heat evi-
denced, as in this case, by eollection of taxes imposed on receipts
therefrom and the purchase by the city of current for power, held, -
to entitle those who had advanced money on the security of the
franchise to insist upon the recognition and eontinuation of the
right of the corporation to supply electricity for power and heat,
as well as light; and an ordinance requiring the corporation to dis-
continue such distribution of heat and power is void under the
contract clause of the Constitution of the United States. I.

See Municirar CorroRATIONS, 12, 13.

8. Due process of law defined.

While the exact definition of the term ‘“‘due process of law” may be
uncertain, it is certain that it inhibits the taking of one man’s prop-
erty and giving it to another, contrary to settled usages and modes
of procedure, and without notice or an opportunity to be heard.
Ochoa v. Hernandez, 139.

9. Due process of law; deprivation of property without; effect of military
" order reducing period for title to real estate in Porto Rico.

The provision in the judicial order of General Henry published April 7,
1809, during the military occupsation of Porto Rico by the United
States, reducing the period for preseriptive title to real estate in
that island from the periods previously established by law down to
six years with retroactive effect and without any opportunity for
third parties to be heard, amounted to a deprivation of property of
the actual owners without due process of law and was beyond the
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power of the Military Governor; nor was this provision ratified by
any subsequent action of Congress.  Ib.

10. Due process of law; deprivation of property without; effect of shorten- .
ing period for acquisition of title by prescription.

To shorten the period for acquisition of title by prescription and give
the order a retroactive effeet so that the period has.elapsed at the
time the order is made without giving those who have interests in

 the property an opportunity to be heard and saving no existing
. rights, amounts to taking property without due process of law. Ib.

- 11. Due process of law; deprivation of property without; power of com~
manding officer in territory occupied by military forces. '

Even if the commanding officer in territory occupied by military forees
of the United States has all the legisldtive power-as to such ferri-
tory possessed by Congress, he is still subject, as Congress is, to
the provisions of the Fifth Amendment and cannot by military
orders deprive persons of their property without due process of
law. Ib. :

12. Due process of leiy; deprivation of property without; effect of railroad
rafe regulation.

To require o railroad company to charge such rates for transportation
as prevent it from obtaining a reasonable return for the service
rendered amounts to deprivation of property without due process
of law in violation of the Fourtcenth Amendment and is beyond
the power of the State. (Atlantic Coast Line v. North Carolina
Commission, 206 U. 8, 1.) Missowrt Pacific Ry. Co. v. Tucker, 340.

See Ratr Requrarion, 28, 41, 42.
Igqual protection of the law. See Rate REquuarion, 24, 25, 26,
Legislative power. See Crvir Rieurs Acr, 2, 3;
' InTERSTATE ('OMMERCE, 10.
Property rights. See Luvius, 3, 4, 6;
Rare REGULATION.

CONSTRUCTION.
See CoNrRACTS;
STaTUTES, A,
CONTAMINATION OF WATERS.
See Equiry, 2.

, ‘ CONTRACTS.

Interprelation by parties; influence of.

The practical interpretation of a contract by the parties thereto for a
considerable period befors a controversy arises is of great, if not



INDEX. 569

controlling, influence; and this Tule is applicable in Nebraska as.
in the nature of estoppel. .Old Colony Trust Co. v. Omaha, 100.
See ConsrrruTionar Law, 1-7;
‘Municrran CorroraTions, 2, 8.

CONVEYANCES.
See Porro Rico, 1.

CORPORATIONS.

1. Public utility corporations; presumption as fo inducement for invest-
ment of capital. ‘ ;

There is a presumption that investments of large amounts of eapital
in a public utility enterprise will not be made on a franchise for
necessary use of the streets which is a mere license revocable at
will. Boise Water Co. v. Boise City, 84.

2. Franchise to use streets; power to take for term longer than that of cor-
porate extstence. ’

A corporation is eapable of taking a grant of street rights of longer
duration than its own corporate existence if the grant expressly
inures to the benefit of the grantees, assigns and suceessors. St
Clair Turnpike Co. v. Illinois, 96 U. 8, 63, distinguished. Owens-

" borp v. Cumberland Telephone Co., 58. '
' See Constrrurionar Law, 3, 5;
Munwiciparn CORPORATIONS.

COURTS.

1. Disqualification of judge; application of § 21, Judicial Code.

The procecding to retive for personal bias or prejudiee a trial judge of
a United States court from further hearing a case of which he has °
jurisdietion had its origin in the new Judieial Code, § 21, and is
only applicable in rare instanees in which not merely adverse, but
biased and prejudiced, rulings are shown and facts and reasouns
given. FEz parle American Steel Barret (lo., 35. :

2. Disquakification of judge; application of § 21, Judicial Code.

Section 21 of the Judicial Code is not intended as a means for a dis-
contented litigant ousting a judge beeause of adverse rulings, or
as a method of paralyzing the action of 4 judge who has heard the
case by disqualifying him between the hearing and the determina-
tion of the matter heard: fh.

3. Disqualification. of judge under § 21, Judicial Code; quer. as to sufli-
clency of aflidavit of has.
Queere and not decided whether under § 21, Judicial Code, any affidavit
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of bias and prejudice is sufficient or whether the judge can pass
upon its sufficieney. Ib. '

4. Functions of this court in respect of legislative judgment.

This court does not sit as a board of review to substitute its judgment
for that of the legislature or of the commission lawfully constituted
by it, as'to matters within the province of either. The Minnesota

Rate Cases, 352.

5. Conclusions of law; error to tnclude in findings of fact.

This court eonsiders it a grave error for the court charged with the
duty of making findings of fact to include mere conclusions of law.
Jackson v. United States, 1

Sec APPEAL AND ERROR; JuRrIsDICTION;
INTERSTATE COMMERCE 2, 14, Manpamus, 2;
20, 22, 26; Rare REGULATION, 28, 29 30;

Sraruies, A 1.

DAMAGES.

See InrersTATE COMMERCE, 6, 12, 13, 20, 25, 26,
Lrvers, 2, 3, 5, 6;
Rare REGULATION, 41, 42.

DEBATES IN CONGRESS.
See Srarures, A 2.

DELEGATED POWER.
See Municipar. CorroraTions, 3, 16.

DISQUALIFICATION OF JUDGES.
See Counrs, 1, 2; 3.

DISTRICT OF COLUMBIA. .
. Bills of exeeptions; luw governing practice of.

'l‘hn practice of bills of exceptions is statutory under the Statute of
Westminster, 2, 13 Bdw. 1, ¢. 31, which prevailed in Maryland and
was continu‘ed in foree in the District of Columbia by the aet of
March 3, 1901, exeept as superseded by the Code established by
that act. Nealle v. Oyster, 165.

2. Bills of exceptions; practiee; effect of Code and vules of court; necessity
Jor exception.
This practice was not, modified by tne Code, nor has it been by any
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rules-of practice established under it; thue is no provision giving
the right to take exceptions on 1ulmg.,s other than those made in the -
course of the trial, cxeept as based on the Statute of Westininster;
nor does any rule of court require an exception to be taken in or dm
to preserve rights of a plaintiff against whose declal ation a de-
murrer has been sustamed Ib..

‘3. Pleading; application, of § 1533, Code.

- Bection 1533 of the Code applies only where the demuuex has been
overruled; it has no hearing upon a case where tho demurrer has
been sustamed Ib’

'DUE PROCESS OF LAW.
See ConsrrrurioNaL Law, 8-12;
Porto Rico, 2;
Rate REGULATION, 28, 41, 42.

. EASEMENTS.
See ConsrrrtrioNan Law, 3;
Moxtcrear, CoRPORATIONS, 9, 11.°

ELECTION OF REMEDIES. '
See Jurispiorion; A 3.

FLECTRIC COMPANIES,

“General electric light business”; queare as to meaning of phrase as used
i municipal ordinance. ' o
Quare what is the exact meaning of the phrase “general electric light
business” as used in an ordinance granting & franchise to a cor-
poration for that purpose, and whether it includes distribution of
. electricity for power and heat. Old Colony Trust Co. v, Omaha, 100.
. See ConsmTuTioNAL Law, 6, 7.

EQUAL PROTECTION OF THE LAW.
See Rate ReGuramion, 24, 25, 26.

EQUITY

1. Nmsance, public; who may maintein action fo abate.

Although the nuisance may be a public one and others may be dam-
aged thereby, one who shows that he suffors a special grievance
not borne by the public, may maintain a scparate action for equi-
table relief. Arizona Copper Co. v. Gillespie, 46.
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2. Nuisance; contamination of walers; tnjunction lo abate properly
granted. ) :

In this case held, that the contamination of waters in Arizona by a cop-

' per plant constituted a nuisance as to the lower appropriators and,
under the cireumstanees, an injunction was properly granted, the
Supreme Court of the Territory having provided in the deeree
that the defendant might have the injunetion modified on con-
strueting remecdial works to prevent contamination. (Georgia v.
Tennessee Copper Co., 206 U. 8. 230.) Ib.

3. Nuisance; abatement of; power of equity.

Where, as in this case, the record does not show the damage which the
injunetion might cause the defendant; but does show that the in-
terests of complainant and others of his class might be irreparably
injured by -a eontinuance of the nuisance, equity may grant re-
lef. Ib.

ESTOPPEL.

See ConsTrruTioNal Law, 7;  Jumispicrion, A'1; .
CONTRACTS; Rare REGULATION, 33.
EVIDENCE,

See LispL, 1;
Rare Recurarion, 20, 21, 23,

EXCEPTIONS.

See Biru oF Excrrrions;
Disrricr or CorumBia, 1, 2.

FACTS.
See Covurrs, 5;
QursTions o Law anp Facr.
FEDERAL QUFSTION,

See JURISDICTION.

FIFTH AMENDMENT.,
See ConsrrrurioNnarn Law, 11;
" Levees, 3, 6.

FINDINGS OF FACT.
 See Courrs, 5;
QuesTIONs oF Law AND FacT.
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FORAKER ACT.
See JurispicTion, A 4;
Porro Rico,.3.

FOURTEENTH AMENDMENT. .
See CONSTITUTIONAL LAW;
Rare Requration, 24, 26, 41, 42,

FRANCHISES,
See CORPORATIONS, 2;
MunicipaL CORPORATIONS

GOVERNMENTAL FUNCTIONS.
See Courts, 4.

GOVERNMENTAL POWERS. ,
Fimitations on; effect of order beyond authorily of person making .
Where the limitations on a person exerciging authority are notorious
and are simply in aceord with national and international law, there -
is no hardship in applying the rule that rights cannot be acquired
under orders made by such person which are wholly beyond his
authority. Ochoa v. Hernandez, 139.
See InrergraTE COMMERCE, 2;
Porro Rico.

GRANTOR AND GRANTEE.
See Porro Rico, 1.

GRANTS.

" See ConsrrrumionsrL Law, 2-7;
CorroraTiONS, 1, 2;
Municipar CORPORATIONS.

- HEPBURN ACT.
See InvensTars ComMmERrce, 16.

IMPAIRMENT OF CONTRACT OBLIGATION.
See ConsTrTUTIONAL Law, 1-7.

INJUNCTION.
See Equrry, 2, 3;
Rare Recurariox, 19, 32.
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INTERSTATE COMMERCE.
1. Act to Regulate; scope of.
Congress in the Act to Regulate Commerce expressly provided that
the provisions of the act should not extend to transportation wholly
within one State. The Minnesola Rate Cases, 352.

2. Actto Regulate; functions of court as to.

It is the function of the court to interpret and apply the law already
enacted, but not, under the guise of construction, to provide a
more comprehensive scheme of regulation than Congress has de-
cided upon. Ib.

3. Carriers embraced by Act to Regulate; how determined.

In terms the Act applies to all carriers engaged in the transportation
of passengers or property by railroad, and the scope of the Act de-
pends on the definition of the word “railroad’ as uged in 1887
when the Act was originally passed. Omaha Street Ry. Co. v. In-
terstate Com. Comm., 324,

4. Carriers embraced by Act to Regulate street paawnqer mzluaya not
within.

Street railways for passengers only, as they existed i 1887, were not
within the conteniplation of Congress in passing the Act to Regu-
late Commerce, such railroads are not subject to its provisions
or under the jurisdiction of the Interstate Commerce Commission
even though they carry passengers across the state line. I,

5. Carriers embraced by Act to Regulate; quaere as to effect of act of June 18,
1810,

Queere to what extent since the passage of the act of June 18, 1910,
‘interstate railways doing passenger, freight and express business
are now under the jurisdiction of the Interstate Commerce Com-
mission, and if so, to what extent. Ib.

6. Car distribution; discrimination in; preliminary action bj Commtsszon .
prervequisite to resort to-courts.- :
Without preliminary action by the Interstate Commerce Commlsmon
. declaring that, the carrier had, by the rule adopted in regard to dis-
-tribution of cars, diseriminat ed against a shipper in such distribu-
tion, the Federal courts have no jurisdiction of a suit. by such
shipper for damages alleged to be oceasioned by undue discrimina-
tion against him and undue preference in favor of his competitor.
Morrisdale Coal Co. v, Pennsylvania B, R. Co., 304.
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7. Car distribution; veasonableness for determination of Commission.

The question as to the reasounableness of a rule of car distribution is
administrative in s chuaiacter and calls for the exercise of the
powers and discretion conferred by Congress upon the Interstate

-+

Commerce Commission. 7b.

8. Car distribution; discrimination in; limitation of actions for.

Where the alleged discriminations in distribution of ears oceurred
more than two years before its commencement, the action cannot
be stayed to permit an application to the Interstate Commerce
Commission as under the act of June 29, 1906 all of such claims
are barred after two years. (Southern Raithway v. Tft, 206 U. 8.
434.) Ib.

9. Constitutional provision; sidomatic eperation lo secure against stule

© interference. )

Even without action by Congress, the commerce elause of the Consti-
tution necessarily excludes the States from direct control of sub-
jects embraced within the elause which are of such a nature that,
if regulated at all, their regulation should be prescribed by a single
authority. There is thus securcd the essential immunity of inter-
state intercourse from the imposition by the States of direct bur-
dens and restraints, The Minnesota Rate Cases. 352,

10. Federal conirol to exclusion of state interference.

The Federal Constitution gives Congress an authority at all times
adequate to securs the freedom of interstate commereial inter-
course from state control and to provide effective regulation of that
intercourse as the National interest may demand. Ib.

11, Federal covnirol over; effect of commingling interstale and inirastate
operations.

The authority of Cougress extends to every part of interstate com-
meree and to every mstrumentality or ageney by which it is carried
on; and the full conirol by Congress over the subjects committed
to its regulation i3 not to be denied or thwarted by the commingling
of interstate snd intrastate operations. I,

12. Penal nature of Act to Regulate; measure of damage for private injury
not determined by. »

While the Act to Regulate Cornmerce is in many respects highly penal
there is no fixed measare of damages in favor of a shipper compelléd
to pay the published tariff rate while his favored competitors are
given a lesser rate by means of rebates. Neither the American nor
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~ English decisions are authority for such a rule as to the measure
of damages. Pennsylvania B, B. Co. v. Inlernational Coal Co., 184.

18. Penal nature of Act to Regulate; mcasure of damage for privale injury.

The Act to Regulate Comimerce imposes on the carrier heavy penalties
for its violations payable to Government.and independent of the
amount of rebatés paid, and is thus a terror to evil doers; but for
private wrongs by which private injury is inflicted the compensa-
tion recoverable by the injured shipper is measured by the damag(,s
actua}ly sustained and proved. Ib.

14. Rates; when question as to, ene for C'ammzsswn and when ene for
courts.
Under the Act to Regulate Commerce while reasonableness of rates

: and permissible discriminations based upon differences in condi--
tions are administrative matters for the Commission, the courts
have jurisdiction to determine whether differentials in rates can’
be allowed for the same eommeodity under similar conditions of
traffic, on account of differences in the disposition of the ecrimod-
ity. Ib.

- 15. Rates and allowances; Commission as tribunal to determine reason-
ableness.

"There is a necessity, which is recognized by the Act to Regulate Com-
merece, of having questions as to reasonableness of rates and allow-
ances settled by a single tribunal in order to avoid the conflicting
decisions which would result if several different tribunals could
pass upon the same question; and the act itself has designated the
Interstate Commerce Commission as that tribunal. Mitchell Coal
Co. v. Pennsylvania R. R. Co., 247.

16. Rebates, effect of Hepburn Act on arrangements made prior therelo.

A czu'rxer can only charge the published rate for the same article and
when collected cannot pay back any part thereof under any pre-
‘tense, however equitable, to any shipper or to every shipper; and
so held that carriers could not after the passage of the Hephurn
Act eontinue to give rebates to shippers pursuant to arrangements
made prior to the act on merchandise which the shippers had con-
tracted to sell before that time. Pennsylvanic R. R. Co. v. In-
ternational Coal Co., 184.

17. Rebating; purchase of land by; prohibited.
Carriers, whether saw-mill companies or railroads or both combined,
cannot purchase land by rebating to the grantor a part of the
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freight rate on interstate shipments over the road built on the right
of way. Fourche River Lumber Co. v. Bryant Lumber Co., 316.

18. Rebating; purchase of land by; {Hegality.
A rebate made for purchase of land is illegal even though much less
than the value of the land acquired. Ib. ’

19. Rebating; evasion of prohibitions against.

The prohibitions of the Act to Regulate Commerce agamst rebates
cannot be evaded by calling them differentials or concessions, nor
by taking the money from a corp01 ation that is the same as the re-
bating carrier. Ib.

20. Sermces by shipper; recovery for discrimination resultmg Jrom un~ -
reasonable payment for; jurisdiction of courts.

The courts have not jurisdiction.of a suit brought by ashipper against
a, carrier for damages by reason of paying other shippers of similar
goods an unreasonable amount for services in connection with such
transportation unless and until there has been a finding by the
Interstate Commerce Commission that the payments so made to '
the other shippers were unreasonably large. Mitchell Coal Co. V.
Pennsylvania B. R. Co., 247.

21. Services of shipper; payment for; right of carrier as to.

A carrier has the right under the Act to Regulate Commerce to pay
shippers a reasonable allowance for services in connection with
transportation of goods shipped by them, and the allowance paid
must be treated by the courts as prima facie reasonable until the
Interstate Commerce Commission has determined otherwise. Ib.

22, Services of shipper; allowances for lateral hauling; jurisdiction to de-
termine reasoncbleness.

Allowances for lateral hauling may be lawfully paid, as they become
unlawful only when unreasonable; whether unreasonable either
past or future is a rate-making question over which the courts have
no Jumsdlctmn, even if the parties attempt to’ glve it by consent,
Ib,

23. Services of shipper; allowances for lateral hauling; determination of
reasonableness for Commission as prerequisite to resort to courls.
This action, having been commenced without any application having -
‘been made to the Interstate Commerce Commission to declare un~
reasonable the allowances pald by the carrier for lateral hauling,
the case must be remanded for dismissal, but the dismissal is

VOL. CCXXX—37
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stayed to give plaintiff an oppor{unity to make such applieation
with the right to the carrier to be heard on the defense of imita-
tions as well as other defenses.  Jh.

24, Tariff; pubhahed effect as statute.

A published tariff, so long as it is in foree, has the effect of a statute and
is binding alzke on carrier and slnpper Pennsylvania B. R. Co. v.
International Coal Co., 184.

25. Tariff; published; departure from; lability of carrier to person ingured
thereby.

While departure from a published tariff is forbidden by the Act to
Regulate Commerce and by §§ 7 and 8 thereof, the carrier is liable
to the person injured for the damages sustained, such damages
must be proved and are not to be merely measured by the dif-
ference between the published rate paid by the complaining shipper
and the lower rate given to a more favored shipper. Ib.

26. Tariff; discrimination in rates; jurisdiction of suit to recover damages
resulting from; measure of damages. '
Pernsylvania Railroad Co. v. International Coal Co., anle, p. 511 fol-
lowed to effect that the courts have ]urlsdxctlon of a case bloug,ht
by a shipper against a carrier for the amount of damages actually
sustained by him for charging him the full tariff when it was carry-
ing the same goods the same distance for other shippérs at lower
rates but that such damages must be sustained by proof as to the
amount thereof. Mitchell Coal Co. v. Pennsylvanda R. R. Co., 247,
g See RATE REGUEATION;
Brares, 2, 3;
STATUTES, A2,

INTERSTATE COMMERCE COMMISSION.
See IntirsTaTE COMMERCE, 4-8, 14, 15, 20, 21, 22.

JUDGMENTS AND DECREES.
See ApPEAL AND ERROR; PLEADING, 1;
" Jurispicrion, A 1, B; PRACTICE AND PROCEDURE, 3;
RES JUDICATA.

JUDICIAL C()DE.‘
See: ApPEAL AND ERROR;
JOURTS, 1; 2, 3;

Manpauus, 2.
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JUDICIAL DISCRETION.
See PRACTICE AND PROCEDURE, 1.

JURISDICTION.

, A. Or Tars Courr.

1. Of appeal from Circust Court of Appeals; when case not one amsmg Uun-
der Constitution and judgment of that court final.

Where diverse citizenship exists and the complmnant plants its right to
relief on the doctrine of estoppel, the case is not one arising under
the Constitution of the United States, even though recovery might
bave been sought on the ground of impairment of the contract, and
the judgment of the Circuit Court of Appeals is final. Omaha
Electric Co. v. Omaha, 123, :

2. Of direct appeal under § 6 of Judiciary Act of 1891; scope of review.
Where appellants’ direct appeal to this court under § 5 of the Judiciary
Act of 1891 is taken on the clalm that the ordinance on which the
* Circuit Court based its decision is in contravention of the Constitu-
tion of the United States, this court has jurisdiction to review not
only the constitutional question but every other question properly
arising in the case including error assigned by the other party on
its eross writ for failure to allow its counterclaim under the con-~
tract. Bozse Water Co. v. Boise City, 84

3. Of direct appeal from Circuit Court; election to carry case to Circuit
Court of Appedls.

Where jurisdiction of the Circuit Court is invoked wholly on dlverse
citizenship but in the course of the case a constitutional question
arises, the unsuccessful party may bring the case direct to this
court under § 5 of the Judiciary Act of 1891 or, at his election, he
may carry it to the Circuit Court of Appeals which may either -
certify the question to this court or decide it. Boise Water Co. v.
Boise City (No. 2),98.

4. Of appeals Jrom District Cougt of Uniled States for Porio I?zco, scope .
of review. ’

Under § 35 of the Foraker Act, appeals from the District Court of the
United States for Porto Rico are subject to the provisimns ap-
plicable to appeals from the Supreme Courts of the Territories
under the act of April 7, 1874, under which the jurisdiction of this
oourt is confined, in a case where there are no errors assigned upon
questions of evidence, to determining whether the findings of the
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court below support the judgment. (Kosaly v, Graham, 227 U. 8,
584) Ochoa v. Hernandez, 139, : '
See APPEAL AND LRROE;
Courrs, 4; :
JurispicTioN, B.

: , B. Or Circuir COuRT OF APPEALS.
Finality of judgment.
The Judiciary Act of 1891 docs not contemplate two reviews in cases
in which jurisdiction of the Circuit Court is invoked whelly on
~ diverse citizenship even as to the constitutional questions which
. may arise, and the judgment of the Cireuit Court of Appeuls de-
ciding such a case 15 final. Boise Water Co. v. Boise City (No. 2),
98,
See Jurispicrion, A 1, 3.

C. Or Circurr Courts.

Suﬁicwncy of tnwolution of constitulional ground.
As a basis of jurisdiction of the Cireuit Court it is not enough that re-
" covery might be Sought upon a constitutional ground; it must
clearly appear that it is actually so 5ought Omaha Electric Co.
v. Omaha, 123.

D. Or FeperaL Courts GENERALLY.

Of action to dstermine constitutionality of state rale regulatwn, effect of
substitutzon of rales.

Where the Federal court already has ]uI‘lSdlCthn of an action to de-
termine the constitutionality of a state statute fixing rates, that
jurisdiction is not ousted by a substitution of rates by the legis-
Iature, because the State files a bill to enforce the new rates; the
'Federal court retains jurisdiction under a supplemental bill. M-
souri Rate Cases, 474.

See INTERSTATE COMMERCE, 6.

E. Or InvterstaTe CoMMERCE COMMISSION,
Sec IntERsTATE COMMERCE, 4-7.

F. GeNeRaLLY.
See Courrts.

LAW GOVERNING,
See DistrIcT oF CoLuMBIa, 1, 2.
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LEGISLATIVE POWER.

See Civin RicuTs Acr;
LeveEs, 2;
Rare ReguraTioN, 27.

LEVEES.

1. Control by Congress; cffect of creation of Mississippi River Commission.
(011g1 ess did not, by the ereation of the Mississippi River Commis-
sion, assume entirc control of thé levee work to the displacement
of state or local authorities who continued to construct levees for
protection from overflow which combined with those constructed
by the United States for improvement of navigation, so that
eventuslly a complete system would be evolved. Jackson v.
United States, 1. :

2. Damage occa ewned by construction of; ltabzlzty of United States.

’l‘hc rule that the United States has plenary power to legislate for the
benefit of navigation and is not liable for remote or consequontlal
damages caused by works constructed to that end has already been’
direetly applied to the work of the Mississippi River Commission.
(Bedford v. United States, 192 U. 8. 225.) . Ib.

3. Damage occasioned by construction of; Hability of United States.
Jackson v. Uniled Stales, ante, p. 599, followed to effect that the United
States is not liable for damages caused by overflow of lands in the -
Migsissippi valley eaused by the levees constructed by state and
Federal authority for proteetion from overflow and improvement
of navigation, and that such overflow does not amount to a taking
- of property within the Fifth Amendment. Hughes v. United
" States, 24. v

4. Act of officer as act of United Siates; Liability of latler for act of former
in destroying levee. ’

The wrongful act of an officer of the United States to meet an emaer-
geney, such as dynamiting a lovee to allow water interfering with
other work under construction is not the act of the United States
and does not amount: to taking for public use the property over-
flowed as a result of the dynamiting. Ib.

5. Overflow occasioned by; Habilily for damages sufferéd.

Damages, if any, by overflowing adjacent lands, occasioned by the
levee system of the Mississippi River Valley could only result from.
concurrent, action of the United States, the States and their sub-
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ordinate agencies and individuals all impelled by different con-
siderations, but all working towards the common end of having
an efficient and continuous line of levees. Jackson- v. Uniled
States, 1.

6. Overflows; liability of Uniled States for damages octasioned by.

The United States is not respounsible for damages by overflow or for
failure to construet additional levees along the Mississippi River
Valley, 80 as to-afford inereased protection frony inereased overflow
caused by the levees that were constructed by state and Federal
suthority at other points; nor do such darnages amount to taking
the land overflowed for public use within the meaning of the Fifth
Amendment. Ib,

LIBEL..

1. Malice; implication from publication; privileged communications;
burden of proof.

Ordinarily malice is to be implied from the mere publication of a libel, .
and justification or extenuation must proceed from the defendant;
‘but where the communication is privileged, the burden is on the
plamtiff to prove malice. (White v. Nichols, 3 How. 266.) Nalle
v. Oyster, 165.

2. Privileged communications; statement in pleading as.

A statement as to the qualifications of a teacher in the public schools
made by members of the Board of Education in their answer to o
petition for mandamus to reinstate her after dismissal is privi-
leged; and if made without malice and with probable cause is not
actionable. Ib.

3. Probable cause for s'tatement on which action based effect of pmdvr
Judicial decision.

Such a statement cannot be held i an action for libel to have been ‘
made without probable cause if the court has held in another pro-
cecding that the defendants were justified in making it. 10.

4. Pleading; admissions by demurrer.
Allegations of malice, falsehoed and want of probable cause in issuing
a libel are of fact and are necessarily admitted by a demurrer. Ib.

LICENSES.

See CorroraTions, 1;
Municiran CORPORATIONS.
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LIMITATION OF ACTIONS.
See IntERsTATE COMMERCE, 8;
STATUTE OF LIMITATIONS.

LIQUIDATED DAMAGES.
See Rarr REGULATION, 41, 42,

LOCAL LAW.

Arizona. Riparian rights (see Riparian Rxghts, 1, 2, 5). Arizona
Copper Co. v. Gillespie, 46.

District of Columbia. Bills of exceptions; act of March 3, 1901, estab-
lishing Code (see Distriet of Columbia). Nalle v. Oyster 165.
Code, § 1533 (see Dlstuct of Columbia, 3). Ib.

Ideho. Grants to corporations, Rev, Stat., § 2710; Rev. Codes, § 2838
(see Municipal Corporations, 10). Boise Water Co. v. Boise City,
84.
Water companies; compensation for water furnished munic-
ipalities (see Municipal Corporations, 17). Ib.

Kansas. Rate regulation statute of 1905 (sce Rate Regulation, 42). .
" Missouri Pacific Ry. Co. v. Tucker, 340,

Kentucky. Municipal corporations; licenses in streets (see Mumici-
pal Corporations, 6). Ouwensboro v. Cumberland Telephone- Co.,.
58. o , '

* Minnesota. Rate regulation (see Rate Regulation, 8, 45). Minnesota
Rate Cases, 352.

Missouri. TFreight and passenger fare acts of 1907 (see Rate Re@lm
tion, 10, 11). Missour? Rate Cases, 474.

Nebraska. Municipal power to grant licenses in streets (see Municipal
Corporations, 12). Old Colony Trust Co. v. Omaha, 100.

Porto Rico. Registry law (see Porto Rico, 1). Ochea v. Hernandez,
139.

West Virginia. Rate regulation statute of 1907 (see Rate Regulation,
25). Chesapeake & Ohio Ry. Co. v. Conley, 513,

Generally. Sec Congress, Powers of.
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MALICE,
See Liper, 1.

_ MANDAMUS.

1. Avatlability of writ. -

The writ of mandamus will be granted by this court only when it is
clear and indisputable that there is no other legal remedy, Ez
parte American Steel Barrel Co., 35.

2. Not available to correct mistoke of circuit judge acting under § 1/,
Judteial Code.

Where a senior circuit judge in designating under § 14 of the Judicial
Code a judge to act in place of one retired under § 21 of the Judicial
Code acts in the exercise of his legithmate jurisdiction, this court
cannot correct a mistake, if he makes one, by the writ of man-

. damus. Ib. ,

' MAXIMS,

See Riparian Ricars, 5.

- MEASURE OF DAMAGES.
See Inrersrare CoMMERCE, 12, 13, 25.

MILITARY OCCUPANCY.

See ConsTrTUTIONAL LAW, 9, 113
* Porro Rico, 2, 4. ‘

MILITARY ORDERS.

See ConsrrruTioNAL LAaw, 9, 11;
Porto Rico, 2.

MISSISSIPPI RIVER COMMISSION.
" 8Se¢ LmvEES, 1, 2.

MUNICIPAL CORPORATIONS.

1. Character as instrumentality of State.

Municipal corporations are mere emanations from the State, exercising
such public power as the State chooses to grant. Boise Water Co.
v. Boise City, 84.

2. Contracts with; what constitute; power of State to relieve public service
corporation from obligation imposed by general low. '

A statutory provision that all water companies must furnish free water
to the municipalities in which they are situated does not constitute
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& contract to which the municipalities are parties; it is within the
power of the State to relieve the water companies of the obligation
and permit them to furnish water at reasonable cost. Ib,

3. Delegated powers, source of rzghts conferred on public service corpora- -
tions.

Rights conferred by 2 municipal ordinance on a cmpmatlon qualified
to conduct a public business come from the State through dele-
gated vower to the city. Owensboro v. Cumberland Telephone Co.,
58.

4. Grants by, of right to use streels; nature and extent of.

A municipal ordinance granting o a corporation qualified to carry on a
public business, such as a telephone system, the right to use the
streets for that purpose, is more than a mere revocable license; it is
the granting of a property right, assignable, taxable and ahen-
able, an asset of value and a basis of credit. Ib,

5. Grants by, of right to use streets; duration of.

Such a grant is one of property rights in perpetuity unless limited in
duration by the grant itself or by a limitation imposed by the gen-
eral law of the State or by the corporate powers of the municipal-
ity. Ib.

6. Grant by, to use streets; powers in Kenfucky.
The powers of municipalitiés of Kentucky to grant licenses in the
strects for telephones were not limited in 1889 as to time; and,
“under a charter provision giving power to regulate streets and
alleys, a municipality had ample power to grant a franchise to a
telephone company to place and maintain poles and wires thereon.
Ib.

7. Grants of street rights; effect of reservation to alter or amend.

A reservation to alter or amend in a municipal ordinance, granting
rights in the streets to a corporation to carry on a publie utility,-
as the necessities of the city demand, is simply a reservation of

police control incidental to the unabridgeable police power and
does not reserve a right to revoke or repeal the ordinance itself. Ib.

8. Grants of street rights; power lo destroy. .

While the power to destroy contract rights may be reserved by a
munieipality in the ordinance granting them, the reservation must
be clear and explicit. Ib.
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9. Grants of franchises for public utilities; duration of.

Where there is no limitation in the general law of the State, nor in the
charter of the city, as to duration of franchises for public utilities
in the streets, the grant of an easement for that purpose not spec-
ifying a period of duration, is in perpetuity. Boise Water Co. v.
Boise City, 84.

10. Grants of franchises for public wiilities; duration of; quare as to ap-
plication of local general law.

Quare whether the imitation of fifty years in § 2710, Rev. Stat., and
§ 2838, Rev. Codes of Idaho, on grants 1o corporations applies to
a grant made by & municipality to an individual and afterwards
assigned to a corporation. Ib,

11. Grants of easements in streets; duration under law of State.

Where there is a limitation in the law of the State of duration for which
easements in streets can be granted by municipalities, an easement
granted for an indefinite period continues for the specified period.
Ih. . '

12, Grants of right to use streets; law of Nebraska; duration of licenses;
eontract impairment. ,

Under the laws of Nebraska, as construed by the highest courts of that
State, municipalities had the power in 1884 of granting licenses to
use the streets for public business; and, i the absence of specifie
limitation of duration, such licenses were in perpetuity and con-
veyed rights of property within the protection of the contract
clauge of the Constitution of the United States. Old Colony Trust
Ca. v. Omaha, 100.

13. Grants of right to use strects; application of state police power; tmpair-
ment of rights. v

Such grants are subject to reasonable police power of the State and
forfeitable for acts of abuse or non-user: but they cannot be taken
away or impaired arbitrarily. 0.

14. Grants of use of streets; duration; franchise construed as to.

A provision in an ordinance thst the grantee of a franchise to use the
streets of a municipality may be required to remove therefrom
what it has placed therein under the franchise when necessity
demands, held, in this casc, not to be an intention to limit the
franchise to the corporate existence of the grantee. Ib.

15. Liability for use of commodity furnished after nofice that payment
therefor will be discontinued.
A munieipality, which eontinues to use water furnished by a water com-
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pany after giving notice that it will pay no further bills for such
water, is pot relieved by such notiee from the obligation to pay
therefor aceording to the reasonable rates which have been fixed
pursuant to statute. Boise Waler Co. v..Boise City, 84.

16. Powers; devivation of; effect of decisions of lighest state court.

A muniecipality, being a ereature of the State, derives its powers from
the laws thereof, and Is within the influence of the decisions of the
State’s court, of last resort.  Old Colony Trust.Co. v. Omaha, 100.

17. Public utililies; compensation o which entitled at hands -of munic-
ipality; loeal law of Fdaho. ’

A water company under the laws of the. State of Idaho is entitled to
compensotion for water furnished and which it is ready to furnish
to the municipality, even if the report of commissioners fixing
reasonable rates in pursuance of the statute has not been adopted

- by municipal ordinance., Beise Water Co. v. Boise City, 84.

18. State action in changing general law; right of municipality to dbject
to, ) )

A munieipality may not object to the State relieving a grantee of fran-
chise rights from obligations formerly imposed by a general law of
the State. 1. _ :

See CongrrrurioNan Law, 1-7.

MUNICIPAL ORDINANCER.
See Consrirurionat Law, 1-7;
Municipal CORPORATIONS, 3-8, .

NAVIGATION.
See Lrvers, 2, 3.
NOTICE.
See Municivan COrRpORATIONS, 15.
NUISANCE,
See Equrry.
ORDINANCES.
See CoxsTiruTioNan Law, 1-7;
Muxicran CORPORATIONS.
PARTIES.
See Equrry, 1.
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PENAL STATUTES.

See Crvin Rieurs Act, 3;
InrersTaATE CoMMERCE, 12, 13,

PLEADING.

1. Counls of declaration; effect of tssue joined on demurrer to one of several

counts.

The issue joined upon a demurrer to oné count of a declaration is

legally distinet and separate from the issue joined upon a demurrer
to another count; nothing can be imported from one count to the
other, nor can a judgment be based upon surmise that a matter re-
ferred to inone count is the same as that referred to in another.
Nalle v. Oyster, 165.

2. Supplemental bill; allowance, in action to determine constituitonality

of state rate regulation where statufe repealed but penalties saved and
other rates substituted. C

Where an act fixing rates and imposing penalties for violation is re-

pealed by a subsequent aet which saves the penalties and siraply

substitutes other rates, the essential features of a controversy in-

volving the cénstitutionality of the statute are the same; and,
under the ecireumstances of this case, a supplemental bill may be

filed setting up the new and additional legislation and praying

relief in regard thereto.. Missouri Rate Cases, 474.

. See District oF COoLUMBIA, 3;
LiBen, 2, 3, 4.

POLICE POWER.
See MunricipAL CORPORATIONS, 7;
SraTEs, 2.

PORTO RICO.

1. Régi‘stry law; rights of third parties under.
Under the registry law of Porto Rico rights of third parties were pre-

served and a mortgagee or grantee acquired no better right before

. the expiration of the period of prescription than the grantor, but

took subject to the rights of infants who owned property the title
to which had been fraudulently registered in the name of the
grantor. Ochoa v. Hernandez, 139.

2. Military government; limitation of; protection of property rights.
Thuring the entire period General Orders No. 101 relating to Cuba and

reiterated multatis mutand? as to Porto Rico'by General Miles con-
tinued in force as the recognized declaration of priuciples by which
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the Military Government was limited, and under this the Governor
was without authority to make any order that would deprive any
person of his property without due process of law. Ib.

3. Provisional government; duration of.

From the exchange of ratifications until Congress acted by the passage
of the Foraker Act the provisional government established in
Porto Rico continued as before the peace. Ib. -

4. Status during milifary sccupancy.
The status of Porto Rico during the military cccupancy and before the ,
_exchange of ratifications of the treaty of peace, was the same as
that of the Philippine Islands during the same period. Ib. '
See ConsTITUTIONAL Law, 9;
JURISDICTION, A 4.

PRACTICE AND PROCEDURE.
1. Discretion of trial judge in matter of practice; non-interference with.
Where the ends of justice are advanced and no substantial rights of
the objectors are violated, this court will not interfere with the
reasonable discretion of .the trial judge in a matter of practice.
Missouri Rate Cases, 474.

2. Disposition of appeals in which stipulations to abide by action of
courts tn other suils.

b’mpulatlons having been made that these suits should abide by the
order, judgment and decree entered in other suits no questions
are presented for the consideration of this court by the records;
and the appeals are dismissed. Knott v. St. Louis Southwestern
Ry., 509,

3. Same; course of parties in lower court.

Dnder such conditions the parties should apply to the wurt below in
accordance with the stipulations to have decrees entered in thesc
suits similar to those which thig court has directed to be entered
in the suits to which the stipulations refer. [b.

4. Controlling effsct of state court’s construction of syllabus of officially
reported decision of state court.

In the absence of any eontrolling statute, this court will not give any
greater effect to the syllabus of a ease decided by the highest court
of a State and reported in the official reports of that coart than is
given thereto in the eourts of the State. Old Colony Trust Co, v. -
Omaha, 100.
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5. Controlling effect of state court’s construction of stale statute.

Decisions of the highest court of the State relating to such matters of
local law as the construction of the constitution and statutes of the
State and the powers of its municipalities, are controlling upon this
court, so long as their application invelves no infraction of rights
secured by the Constitution of the United States. ' Ib.

6. Following stale court’s construction of slate slalule as to constitution-
ality. .

This court follows the decision of the state court as to the constitution-
ality of a state statute conferring power on a Railroad Commis-
sion to establish intrastate rates. Southern Pacific Co. v. Campbell,
537, : »

7. Scope of review when case up on question of jurisdiction only.

When the case is here on a question of jurisdiction only, this court
cannot pass upon questions which go to the merits, Mitchell Coal
Co. v. Pennsylvania R. R. Co.,, 247.

8. As to showing unconstilutionality of law attacked.

Where a statute is valid on its face, cach person attacking it as depriv-
ing him of his property without due process of law must show it
does so deprive him; he cannot rely on the fact that it deprives
others of their property without due process of law. Missouri
Rate Cases, 474. ,

See Digrricr or CoLumpiy, 2;
Intersrare Conimunes, 23;
Rare REGuraTion, 18, 19.

PRESCRIPTION,

See ConsrrruTioNar faw, 9, 10;
Porro Rico, 1.

PRESUMPTIOMS.
See¢ CorroRaTIONS, 1;

TiBEL, 1;

Rare REGULATION, 43,

PRINCIPAL AND AGENT.
See Levers, 4,
PRIVILEGED COMMiJNICATIONS.

See Consriracy, 2;
LiBEL, 1, 2, 3.
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PROPERTY. RIGHTS.
1. Right of individual owner to obstruct progress and developmen.
An individual owner has no right to insist that primitive conditions be
suffered to remain and thus all progress and development be ren-
dered impossible. Jackson v. Unifed Siates, 1.

2. Right of individual owner in protecting property from common natural
danger to tnsist upen uniformity of methods by others.

An individual owner protecting his own property from a common
natural danger acquires no right thereby to insist that other owners
or the Government shall adopt the same method or that they
shall not adopt different methods for the proteetion of their re-
spective properties or for the public good. 1b.

See  CONSIITUTIONAL LAW, Municipar CorPORATIONS, 4, 5, 12;

8-12; Porto Rico, 2;
LEevEES, 3, 4, 6; Rate REcUuLATION, 28, 41, 42,

PUBLIC NUISANCE.
See Equiry.

PUBLIC OFFICERS.
See LEVEES, 4.

PUBLIC SCHOOLS.
See Liprn, 2, 3.

PUBLIC UTILITY CORPORATIONS.
See CorroraTIONS, 1;
Municipar, CORPORATIONS, 4-7, 9, 17.

QUESTIONS OF LAW AND FACT.

When question one of law and nof of fact.

Statements as to what the relation of the United States is to levee work
on the Mississippi River and what the power of the Mississippi
River Commission over all such work is by whomsoever performed
are conclusions of law and not of fact. Jackson v. Uniled Statcs, 1.

See Courts, 5.

RAILROADS.
See CARRIERS; InrERSTATE COMMIRCE;
ConstrruTioNaLl Law, 12; Rate REGULATION,
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RATE REGULATICN.

" 1. Origin of.

Regulation of railroad rates by the State began with railroad trans-
portation. The Minnesola Rate Cases, 352.

2. Federal powers in respect of relation of inlerstate to intrastate rates.

The interblending of operations in the conduct of interstate and local
business by interstate carricrs, and the exigencies that are said to
arisc with respect to the maintenanee of interstate rates by reason
of their relation to intrastate rates, are considerations for the prac-
tical judgment of Congress. Ib.

3. Federal powers in respect of relation of interstate to inirastale rales.

When the situation becomes such that adequate regulation of inter-
state rates cammot be maintained without imposing requirements
with respect to such intrastate rates of interstate carriers as sub-
stantially affcct interstate rates, it is for Congress to determine,
within the limits of its constitutional authority over interstate
commerce and its instruments, the measure of the regulation it
should supply. 1b.

4. Federal conirol; effect of Interstate Commerce Act on rales for intrastate
traffic.

Neither by the original act nor by its amendment, has Congress sought
to establish a unified control over interstate and intrastate rates;
it has not sct up a standard for infrastate rates or prescribed, or
authorized the Federal commission to prescribe, cither maximum
or minimum rates for intrastate traffic. Ib. '

5. State power as lo; scope of; limitation by Congress; necessity for actual
cxercise of Federal power.

The authorily of the State to preseribe what shall be reasonable
charges for intrastate transportation is state-wide, unless it be
limited by the exertion of the constitutional power of Congress
with respect to interstate commerce and its instruments. As a
power appropriate to the territorial jurisdiction of the State it is
not confined to a part of the State, but extends throughout the
State—to its cities adjacent fo is boundarics as well as to those
in the interior of the State. 1f this authority of the State be re- .
stricted, it must be by virtue of the actual excrcise of Federal
control and not by reason merely of a dormant Federal power,
that is, one which has not been exerted. Ib.

fi. State power as to; effect of Interslate Commerce Act.
Having regard to the terms of the Federal statute, the familiar range
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of state action at the time it was enacted, the continued exercise
of state authority in the same manner and to the same extent after
its enactment, and the decisions of this court recognizing and up-
holding such authority, this court finds no foundation for the prop-
osition that the Act to Regulate Commerce contemplated inter-
ference with the authority of the State to prescribe reasonable
rates for the exclusively internal traffic throughout the extent of
its territory. Ib.

7. State power as to; effect of Tnlerstate Commerce Act.

The fixing of reasonable rates for intrastate transportation was left by .
the act where it had been found, that is, with the States and the
agencies created by the States to deal with that subject. Ib.

8. State power as to; validity of action by Minnesota.

Under the established principles governing state action, Minnesota
did not transcend the limits of its authority in prescribing the
rates here involved, assuming them to be reasonable intrastate
rates. It exercised an authority appropriate to its territorial
jurisdiction and not opposed to any action thus far taken by Con-
gress., Ib.

9. State power as fo intrastate traffic: constitutional velidity determinative
of. ‘

The question involved is whether, in prescribing a general schedule of
rates involving the profitableness of the intrastate operations of
the carrier, taken as a whole, the State has superseded the con-
stitutional limit by making the rates confiscatory. Ib.

10. State power as lo; inlerference with interstate commerce; validity of
Missourt acts.

These suits were brought to restrain the enforcement, of the freight-
rate and passenger-fare acts of the State of Missouri, passed in
1907. The question of interference with interstate commerce is
the same as that presented in the Minnesola Rate Cases, anle,
p- 852, and the decision is the same. . Missouri Rote Cases, 474.

" 11. State power as to; interference with interstate commerce; validity of
Missowrs acts.

Minnesota Rate Cases, ante, p. 352, followed to effect that the legis--
lative acts of Missouri establishing maximum rates for trans-
portation wholly intrastate are not unconstitutional as an unwar-
ranted interference with interstaté commerce. Ib.

VOL. CCXXX—38
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12. Stafe power as to intrastate rales.

Minnesota Rate Cases, ante, p, 352, followed to effect that a state statute
preseribing rates exclusively for intrastate ‘traffic is within the
power of the State to enact Chesapeake & Ohio Ry. Co. v. Con-
ley, 513.

13. Stale power as to interstate rates.

A state railroad commission has no power to fix interstate rates, and
as in this case the state court has not construed an order of the
state commission as relating to or affecting interstate rates this
court. docs not 5o construe it. Oregon R, R. & N. Co. v. Campbell,
5285, ’

14. State power as to; interference with tnterslate commerce.

Minnesola Rafe Cases, ante, p. 352, followed to effect that an order of a
state railroad commigsion relating wholly to rates on intrastate
shipments is not an unconstitutional interference with interstate
commerce. [h.

15. State power as to; effect of general charter provision o lay and collect
tolls.

A general charter provision, giving power to charge and collect tolls,
necessarily implies that the charges shall be reasonable, and does
not detract from the power of the State to prescribe reasonable
rates. Southern Pacific Co. v. Campbell, 537,

16, State power as to; validity of exercise under Constitufion.

Minnesota Rate Cases, ante, p. 352, followed to effect that an intrastate
rate fixed by State Railroad Commission is not an unconstitutional
interference with interstate commerce. Allen v. St Louzs, I M.
& 5. Ry. Co., 553.

17. Confiscation; vight of carrier lo contest volidily of rates on ground of.

A ecarrier has the right to contest the validity of rates preseribed by a
body clothed by the legislature with power to establish rates on
the ground they are confiscatory, and this right is not impaired
by pukting the rates into effect if they prove to be.confiscatory. 6.

18. Confiscation; effect of insufliciency of showing of.

Minnesoto Rate Cases, ante, p. 352, also followed to effect that where
the proofs submitted bv a carrier attacking rates as eonfiscatory are
not sufficient to justify » finding that the rates are (,onﬁboafmy,
_the bill should be dismissed. Ib.
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19. Confiscation; sufficiency of showing; enjoining enforcement of rafes.
The enforeement of an order of the State Railroad Commission pre-

scribing rates for intrastate transportation will not be restrained
at the instance of a esrrier on the ground that the rates are con-
fiscatory where the allegations of the bill are insufficient to show
that the carrier would be deprived of just compensation in the
business of intrastate transportation by virtue of the operation of
the order. Southern Pacific Co.-v. Campbell, 537

20. Confiscation; sufficiency of showing.

21.

Where the constitutional validity of state action is involved general

estimates of division between interstate and intrastatc businoss
cannot be accepted as adequate proof to sustain a -charge of con-
fiscation. The Minnesota Rate Cases, 352,

Confiscation; sufficiency of showing.

In the cases of the Northern Pacific and Great Northern companics

22.

on the examination of estimates of value, and methods of appor-
tionmens, held that the proof is insufficient to justify a finding
that the rates were confiscatory; and in each of those cases the
deerees are reversed with instructions to dismiss the bill without
prejudice. Ib.- :

Confiscation; suffictency of showing.

In the case of the Minneapolis and St. Louis Railroad Company, held,

23.

in view of the special facts appearing, that the margin of error in
the estimates and calculations was not sufficient to affect the re-
sult. The decree in that case, adjudging the rates to be confisca-
tory, is therefore affirmed with the modification that the State
may apply to the court by bill or otherwise, as advised, for a fur-
ther order or decree whenever it shall appear that by reason of a
change in circumstances the rates fixed by the State’s acts and
orders arc sufficient to yield to this company reasonable compen-
sation for the services rendered. I,

Confiscation; sufficiency of showing.

Yegislative acts of a State establishing maximum freight and passenger

rates for wholly intrastate commerce will not be deelared uncoun-
stitutional under the Fourteenth Amendment, as confiseatory in the
absence of elear and convincing proof as to the value of the prop-
crty used by the carrier and on which returns are based. - General
evidence as to assessed valuations without showing the method of
appraisement are insufficient, cither as to value of prop.rty or ap-
portionment. of expenses between interstate and intrastate busi-
ness.  Missourt Rate Cases, 474,
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2. Classification of raibroads; constilutionalily.

Classifieation in a rate-making statute of railroads less than fifty miles
inlength is not unreasonable and does not render the statute uncon-
stitutional as violating the cqual protection provision of the Four-
feenth Amendment, (Dow v. Beidelman, 125 U. 8. 680.) Chesa-
peake & Ohio Ry, Co. v. Conley, 513.

25. Classification of railroads; constitutionalily.

As construed by the state court the statute of West Virginia of 1907 is
not unconstitutional hecause the classification of railroads under
fifty miles in length only applics to such roads as are not under the
control, management or operation of other railroads. - Ib.

26. Classification of ratlroads; constitutionality.

A classification excepting electric lines and streef railways from a rail-
road rate statute is reasonable and proper and does not offend the
equal protection clause of the Fourteenth Amendment. (Omaha
& Council Bluffs Roilway Co. v. Int. Com. Comm., anfe, p. 324.)
Ib.

27, Legislative discretion in.
The rate-making power is a legislative power and necessarily unphes
a range of legislative discretion. The Minnesota Rate Cases, 352.

28. Judicial determination of sufficiency of rates; right of carrier lto.

A state statute which does not permit a carrier to have the question of
sufficiency of rates determined by a court of competent jurisdic-
tion, and which imposes such conditions upon the appeal for judi-
cial relief as works an abandonment of the right rather than face
those conditions, is unconstitutional as depriving the carrier of its
property without due process of law. (Ez parte Young, 209 U. 8.
123, 147.) Missouri Pacific By. Co. v. Tucker, 340.

29. Judicial tnterference with; when justified.

The court should only override the decision of the body which hus heen
given legislative authority to establish rates of transportation
where the action of such body is of such an arbitrary character as
to constitute an abuse of powers. Southern Pacific Co. v. Camp-
bell, 537.

30. J udicial wlerference with; sepurableness of penal and other provisivns.
Penul provisions of a state statute regulating railvoad rates which are
separable furnish no ground for the courts denying effect to the

" rates if the statute is otherwise valid. b,
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31. Carriers’ rights against legislative caprice; constibutional protection,
While the property of railroad corporations has been devoted to a
publie usc, the State has not seen fit to undertake the service itself
 and the private property embarked in it is not placed at the merey
of legislative caprice, but rests secure under the constitutional pro-
teetion which extends not merely to the title, but to the right to re-
ceive just compensation for the services given to the publie. The
Minnesota Rate Ca-ses, 352, '

32. -Suits to enjoin enfnrcement of rates; when some sustained and others
s dismissed. )

Where a number of different carriers bring separate suits to enjoin the
enforcement of railway rates established by a state statute on the
ground that the rates are unconstitutional as confiscatory, the hills
-can be sustained as to those carriers which actually prove that the
rates are confiscatory as not yielding a return on their property, al-
though dismissed as to other earriers which fail to offer clear and
convineing proof to that effect. Missourt Rate Cases, 474.

33. Fbt()m)ez of carrier lo attack eonstitutionality of penal provisions of
statule suspended during Litigation.

Where the state court has held that the earrier is exempted from the
operation of the pepalty clause of a rate-making statute during
proseeution by it in good faith of a suit to determine the constitu-
tionality of such statute, the carrier cannot attack the validity of
the statute on the ground of its penal provisions. Chesapeake &
Ohio Ry. Co, v. Conley, 513.

34. Reasonableness af intrastale rates; determi natmn where carrier does
both interstute and tnfrastate business,

Where a carrier does both interstate and intrastate busmosa to deter-
mine whether a scheme of maximum intrastate mates affords a fair
return the value of the property employed in intrastate businesy
and the rates preseribed must be considered separately, and profits
and logses on interstate business cannot be offset.  The Minnesota
Rate Cases, 352.

35. Valuation; basis of edlewlation in fiving rates.

For fixing rates the basis of ealeulation of value Is the fair value of the
property of the carrier used for the convenience of the public.
(Smyth v. Ames, 169 U 8. 466.) Ib.

36. Valuation; basis of calculation in fixing rates.
There is no formula for the ascertainment of the fair value of property
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used for convenience of the public, but there must be a reasonable
judgment having its hasis in a proper consideration of all relevant
facts. Ib.

37. Valuation; basis of calculation in fixing rates:
Assets and property of a carrier not used in the transportation busmess
cannot be included in the valuation as a basis for rate making.- Ib.

38. Valuation; basis of calculation in fixing rates,

Property of & ratlroad company cannot be valued for a basis of rate
making at a price above other similar property solely by reason of
the fact that it is used as a railroad, and increases in value over
cost cannot be allowed beyond the normal increase of other similar
property. Ib.

39. Valuation for purposes of; considerations.
In valuing the plant of a carrier for purpose of fixing rates there should
" be proper deductions for depreciation. Ib.

40. . Valuation for purposes of; apportionment where both interstate and
intrastate business. .

Minnesota Rate Cases, anfe, p. 352, followed, disapproving the estab-
lishment of values of property used in inferstate and intrastate
business by apportionment based on the gross revenue received
from each class of business. Méssourt Rafe Cases, 474.

41. Overcharging; penalties for, power of State to fix amount of Liguidated
damages.

WhlIe it may be within the power of the Btate to impose double or
treble damages on a carrier for overchiarging transportation rates,
it is beyond its power to impose a fixed amount as liguidated dam-
ages in every case regardless of, and as a general rule many times
in excess of, the actual damages. To do so would deprive the car-
rier of its property without due process of law-in violation of the
Fourteenth Amendment, Missouri Pacific Ry. Co. v. Tucker, 340.

42. ()verrhargmg, penalties for; invalidity of Kansas law of 1905 Sfixing
amount of liquidated damages for.

That part of the statute of Kansas of 1905 establishing maximum rates
for transportation of oil, gasoline, etc., which fixes $500 as liqui-
dated damages in favor of the shipper for any excess charge re-
gardless of the amount thereof is.so arbitrary and oppressive as
to render it unconstitutional under the Fourteenth Amendment as
taking the property of the carriers without due process of law. Ib,
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43.. Presumption as fo validity; vight of carriers to resort to courts lo de-

termine validity. ‘
- Rates that a railroad company may charge for transportation as fixed
by the legislation of a State are presumptively walid, but not con-
clusively so; and the company is entitled to have the question of
whether the preseribed rates are confiscatory and therefore deprive
it of its property without due process of law in appropriate judicial
proceedings. b,

44. Operation of order of state commission; determination of.

Whether an order of the state cominission governs particular ship-
ments depends upon whether the trafic is interstate or intrastate,
whieh must be determined by the facts in each ease. The question
cannot be determined in advance by general decree. Oregon R. R.
& N. Co. v. Campbell, 525.

45. Minnesola acts; validity delermined.

These appeals involve the validity of the orders of the Railroad and
Warehouse Commission; and the legislative acts, of the State of
Minnesota préeseribing maximum rates for freight, and a maximum
fare of two cents a mile for passengers. The rates relate to traffie
exclusively between points within the State. It was contended,
however, that as applied to cities on the State’s boundary, or to
places within competitive distriets crossed by the state line, the
rates disturbed the relation previously existing between interstate
and intrastate rates, thus imposing a direct burden upon inter-
state commerce and eréating discriminations as against loealitics in
other States. The rates were also assailed as confiscatory. The
rates are sustained as to the Northern Pacific and Great Northern
companies. In the case of the Minneapolis and St. Louis Railroad
Company, the rates are held to be confiscatory in view of the par-
ticular facts shown with respeet to that read. The Minnesota Rate
Cases, 352, .

See ConsrrrurioNan Law, 12;  Jurispicrion, D;
InrerstaTE COMMERCE; PLEADING, 2;
PracTicE AND PROCEDURE, 6.

RATES.

See CARRIERS; v
IntersraTe CoMmevcs, 14, 15, 16, 25;
Rate REGULATION.

REAL PROPERTY.

Record title; pim:hasér bound by defects and infirmities tn.
Wherever registry laws are in force, the rule is that a purchaser takes
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subject to any defects and infirmities that may be ascertained by
reference to the chain of title as spread on the record, and this in-
cludes invalidity of an order on which title is based. Ochoa v. H’er—-
nandez, 139,

See CONSTITU’I‘IONAL Liw, 9, 10, 11.

REBATES.
See IntersraTE COMMERCE, 13, 16-19.

REGISTRATION OF INSTRUMENTS.

See PorTo Rico, 1;
REAL PROPERTY,

REMEDIAL STATUTES.
See Crviu RiguTs AcT, 3.

REMEDIES.
See RirarianN Ricurs, 3.

REPORTS.
See PracTICE AND PROCEDURE, 4.

RESERVED POWERS.

See COMMERCE;
Srates, 1, 2;

RES JUDICATA.

1. Scope of bar.

If the parties in the former action be the same as in the present, every
matter and question of fact necessarily involved in the considera-
tion and determination of the former issue is conclusive upon the
present. (Southern Pacific Railroad v. United States, 168 U.8.1,
48.) Nalle v. Oyster, 165,

2. Effect of judgment in action for mandamus as bar to same questwn in
action of libel between same parties,

A judgment denying the petition in an action for mandamus to eompel
reinstatement of a publie sehool teacher in which the defendants,
‘members of the Board of Education, pleaded that the petitioner
was not sufficiently qualified as a teacher and thé court held this
was justification of the dismissal is res judicate as to that question
in a suit for libel subsequently brought by the petitioner against
the same defendants for the statement made in such pleading. Ib.
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3. Effect of judgment as, against one not party to suit. .

A judgment against a corporation construing its franchise is not res
Judicala as against a mortgagee who was not a party to the suit
and whose rights were acquired prior to the commencement of
the suit in which the Judgment was entered. Old C‘olony Trust Co.
v. Omaha, 100.

4. Limitation of bar where judgment makes opim’on part of record.

Where the judgment itself makes the opinion a part of the record, the
bar of the judgment is confined to those questions to which the
opinion expressly declares the litigation was limited. Ouwensboro
v. Cumberland Telephone Co., 58. )

RIPARIAN RIGHTS.

1. Use of running waters under law of Arizona; relative rights of appro-
priators.

In Arizona, by sta,tute, all rivers, streams, and running waters are
declared public, and may be used for purposes of milling, mining
and irrigation. The first appropriator is first in right to the extent
necessary for his purposes; and neither the user for mining pur-

. poses nor the user for agricultural purposes is placed upon a higher
plane than the other. Am’zona Copper Co. v. Qillespte, 46.

2. Use of running walers; relative rights of users; eﬁ'ect of magnitude or
tmportance of conflicting tnierests.

Where users of waters are placed, as in Arizona, upon the game plane,.
the rights of lesser users are not subordinated to those of greater
users; nor is a wrong done by one to the other condoned because of
the magnitude or importance either of the public or the private in-
terests of the former. Jb.

3. Remedies for wrongful tnjury fo.

Where one of several users of waters is wrongfully injuring the others
there is a remedy either at law or in equity; the latter depending
upon circumstances including the comparative injury of granting
or refusing an injunction. Ib.

4. Limitation on right of appropriator of water as to quantity and quality.

The limitation of necessary use on the right of an appropriator of water
applies to quality as well as quantity ; and the right to use necessary
water does not include the right to so destroy the quality of all the
water not used as to continuously injure the property of the other
appropriators. Ib. ’

.



602 INDEX.

5. Application of mazim sic ulere tuo ut alienum non ledas.

The maxim sic ubere tuo ut alienum non ledas applies in Arizona and
elsewhere to the use of waters by one appropriator as against
another. Ib. '

RIVERS:

Se¢ LEVEES;
RipariaN RiguTS,

STATES.

1. Effectiveness of laws; effect of paramount power of Congress.

In the absence of Federal action, effect may not be denied to the laws
of the State enacted within the field which it is entitled to oecupy
until its authority is limited through the exertion by Congress of its
paramount constitutional power. The Minnesota Rate Cases, 352.

2. Powers.reserved to; effect of incidental involution of interstate commerce.

There remains to the States the exercise of the power appropriate to
their territorial jurisdietion in making suitable provisien for local
needs. The State may provide local improvements, ereate and
regulate loeal facilities, and adopt protective measures of a reason-
able character in the interest of the health, safety, morals and wel-
fare of its people, although interstate commerce may ineidentally or
indireetly be involved. Ib.

3. Powers reserved to; when power of Congress paramount.

Where matters falling within the state power, as above deseribed, are
also by reason of their relation to interstate commerce within the
reach of the Federal power, Congress must be the judge of the ne-

- gessity of Federa] action; until Congress does act, the States may
act. Ib,

Seec COMMERCE; . MunicreAL CORPORATIONS, 1,2
IntERSTATE COMMERCE; .8, 18;
Lavees; RaTE REGULATION.

" STATUTE OF LIMITATIONS.

Modification of ; to what extent permissible.

Statutes of limitation may be modified by shortemng the time which
is still running but only so that a ressonable time still remains for
ecommencement of an action before the bar takes effect. Ochoa v,
Hemandez, 139.

See CONSTITUTIONAL Law, 9, 10;
MunNrcIpAL GORPORATIONS, 9-12, 14.

.STATUTE OF WESTMINSTER.
See Districr oF CoLuMBIA, L, 2.
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STATUTES.
» A. CONSTRUGCTION OF.
1. Constitutionality; intenl of Clongress as to separableness of provisions.
Where the greater part of a statute is unconstitutional as beyond the
power of Congress, the question for the court to determine as to the
part which is constitutional-is whether it was the intent of Con-
gress to have that part stand by itself—if not, the whole statute
falls. Butts v. Merchants’ Transportation Co., 126.

2. Debates in Congress not available in construing act.

The meaning of the Act to Regulate Commeree and whether it applies

: to street railways carrying passengers over a state line cannot be
determined from statements made in Congress during the debates
on the bill; the act must be interpreted by its own terms as looked
at in the whole. Omaha Street Ry. Co. v. Interstate Com. Comm.,
324. :

3. Reports of commattees and language. of members; avatlability for purpose
. of construction. ‘

While they may be looked at to explain doubtful expressions in a
statute, not even formal reports, much- less the language of a
member of the commiftee ecan be resorted to for the purpose of
construing a statute contrary to its plain terms. Pennsylvanic E.
R. Co. v. International Coal Co., 184.

See Crvir: Ricuts Acr; -
TwrersTATE COMMERCE, 2, 3, 4;
- PrRACTICE AND PROCEDURE, 5, 6.

B. StatuTes oF taEe UnNITED STATES.
See Acrs or CONGRESS.

C. STATUTES OF THE STATES AND TERRITORIES.
See Locar Law.

STIPULATION OF COUNSEL.
See PracTICE AND PROCEDURE, 2, 3. -

STREET RAILWAYS.
See InTErsTATE COMMERCE, 4;
Rare REGULATION, 26.

STREETS AND HIGHWAYS.
‘8ee ConsTrruTioNsL Law, 3, 4, 5;
CorporaTions, 1, 2,
Municipar CorroraTIONs, 4-7, 11-14,
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SUPPLEMENTAL BILL.
See PLEADING, 2.

TELEPHONE COMPANIES.
See ConsTITUTIONAL LaWw, 1;

b

- MuniciraL CORPORATIONS, 4, 5, 6.

, TITLE.
See-Consrrrurionan Law, 9, 10, 11;
Pogrro Rico, 1; '

¥

ReAL PROPERTY.

TRANSPORTATION.

See CARRIERS; InversTaTe COMMERCE!
CoxnstiTuTiONAL LaW, 12; Rare REGULATION.

UNITED STATES.
See LEVEES.

4 WATER COMPANIES.
See ConsTITUTIONAT LaW, 4;
Municrpar CorpoRATIONS, 2, 15, 17,

WATERS.
See EquiTy, 1;
LEvEEs;
Rrearian Ricnrs,

WORDS AND PHRABES.

“ Due process of law” (see Constitutional Law, 8). Ochoa v. Hernandez,
139. '

“(eneral electric light business” as used in m\micipa}' franchise (see
Fleetric Light Companies). Old Colony Trust Co. v. Omaha, 100.

“ Railroad” as used in Interstate Commerce Act of 1887 (see Interstate

Comimerce, 3). Omaha Street Ry. Co. v. Interstate Com. Comm.,
324. '

WRIT AND PROCESS.

See AvrrAL AND ERROR;
JURISDICTION;
MaNDAMUS.



